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Confidentiality Agreement
About this document
· This is a basic confidentiality agreement intended to be used when two parties (who could be individuals or companies) will disclose information to each other and each party wants the other party to keep the disclosed information confidential.  
· The agreement allows the receiving party to disclose the other party’s information only in the particular circumstances referred to in clause 3 (unless the other party gives written permission for any other type of disclosure).
· This agreement is intended to be easy to read and use.  Given that both parties benefit from the protection it offers, it is intended to be reasonably balanced (which should minimise the need for negotiation over its terms).
Using this document
· To use this agreement, you will need to insert the name and address of each party where indicated at the top of page 1.
· The agreement should be signed and dated on behalf of each party where indicated at the end of the document.  It will only come into effect when it has been signed by both parties, and so no information should be shared before both parties have signed.
What this document does not include

This agreement includes only the core obligations needed to ensure that information is kept confidential.  It may need to be amended to reflect the circumstances of a particular disclosure.  Here are some of the additional clauses most commonly included in confidentiality agreements to address particular issues:

	(1)  Marking of documents, etc
You may wish to state that the information being disclosed should be disclosed in a particular way (for example, in writing) and marked CONFIDENTIAL.

	(2)  Intellectual property matters

For example, if materials that are protected by intellectual property rights (such as copyright, patents, trade marks design rights) will be disclosed, you may want to specify the scope of any licence granted to the recipient in respect of those intellectual property rights.


	(3)  Indemnities

An indemnity is a promise to be fully responsible for another party’s loss.  A claim under an indemnity clause will usually be classified as a claim for a debt, rather than a claim for damages for breach of contract, and so the rules applied by the courts to restrict the amount of damages that should be paid for a breach of contract may not apply to the claim under an indemnity clause.  

	(4)  Equitable relief
For example, you may wish to state explicitly that one party can apply to court for an injunction to prevent a breach of the agreement by the other party.  

	(5)  Public sector Freedom of Information obligations 

Public sector organisations are likely to be subject to the Freedom of Information Act 2000, which means that they may have to disclose confidential information in response to a request for information.  

If you are contracting with a public sector organisation, you may wish to include obligations on the public sector organisation to consult you and take your representations into account if the public sector organisation receives a request for information that relates to information you have disclosed under the confidentiality agreement.  

If you are a public sector organisation, you may wish to make it clear that disclosure of confidential information in response to a request for information under the Freedom of Information Act 2000 will not be a breach of the confidentiality obligations under this agreement.

	(6)  Duration of the confidentiality obligations

The drafting of the document ensures that the confidentiality obligations in respect of disclosed information will continue to apply until one of the exclusions listed in clause 3 becomes applicable to that information.  You may also wish to specify a point in time after which information no longer needs to be kept confidential.  


Please do contact us if you would like your confidentiality agreement to cover some or all of the points above (or any other specific issues).

You may use the content of this document for any purpose other than providing professional legal services provided that you accept that Mills & Reeve LLP excludes any and all liability whatsoever and howsoever arising resulting from any use of the content of this document to the fullest extent permissible by law.
CONFIDENTIALITY AGREEMENT

THIS AGREEMENT is between:
(1)
[Insert full name of individual or company] of [insert address]; and

(2)
[Insert full name of individual or company] of [insert address]. 

CONFIDENTIALITY REQUIREMENTS

1
For the purposes of this Agreement, “Confidential Information" means any commercial, technical, financial and other information (of whatever nature and in whatever form) disclosed by one party to the other.

2
In consideration of the parties agreeing to enter into discussions and share Confidential Information for [insert the purpose of the disclosure, for example the evaluation of a particular project] (the “Purpose”), the party receiving Confidential Information (the “Receiving Party”) shall not use the Confidential Information in any way other than as strictly required for the Purpose, or disclose the Confidential Information to any third party without the express written permission of the other party (the “Disclosing Party”).
3
Nothing in this Agreement shall prevent the Receiving Party from using or disclosing information:

3.1
which the Receiving Party can demonstrate by written records was known to the Receiving Party prior to the date of disclosure by the Disclosing Party; or

3.2
which is public knowledge, or becomes public knowledge in the future, other than by breach of this Agreement by the Receiving Party; or

3.3
which is lawfully disclosed to the Receiving Party by a third party which does not owe any duty of confidence to the Disclosing Party or to any third party in respect of such information; or

3.4
which is independently developed by the Receiving Party without use of the Confidential Information; or

3.5
which is required by law to be released, provided the Disclosing Party is given as much prior written notice as possible of such release and otherwise continues to treat such information as Confidential Information in accordance with the terms of this Agreement.

4
At any other time on the written request of the Disclosing Party, the Receiving Party will immediately send to the Disclosing Party (or, at the Disclosing Party’s option, destroy) the Confidential Information and any copies of it made by or in the possession of or under the control of the Receiving Party and will make no further use or disclosure of any of the Confidential Information.  However, nothing in this clause 4 will prevent the Receiving Party from retaining (subject to an ongoing duty of confidentiality) one copy of any Confidential Information that it is required to keep for audit, regulatory or legal purposes.

5
The parties acknowledge and confirm that this Agreement shall not place either party under any obligation to enter into any further agreement(s) with the other party.

6
The Disclosing Party gives no assurance about the accuracy, completeness or adequacy of the Confidential Information which it discloses to the Receiving Party and the Receiving Party will rely exclusively on the results of its own investigations carried out following the supply of the Confidential Information under this Agreement.  However, nothing in this Agreement purports to exclude liability for any fraudulent statement or act.

7
This Agreement shall be interpreted and enforced in accordance with the laws of England and Wales and the parties hereby submit to the exclusive jurisdiction of the courts of England and Wales.

This Agreement becomes effective on the later date stated below.
	Signed:
	...............................................................................................................................

	NAME (IN BLOCK CAPITALS):
	...............................................................................................................................

	Job title:
	...............................................................................................................................

	For and on behalf of:
	...............................................................................................................................

	Date:
	...............................................................................................................................


	Signed:
	...............................................................................................................................

	NAME (IN BLOCK CAPITALS):
	...............................................................................................................................

	Job title:
	...............................................................................................................................

	For and on behalf of:
	...............................................................................................................................

	Date:
	...............................................................................................................................
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