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1 Supreme Court  

1.1 Stratford Village Development Partnership and Get Living PLC v Triathlon Homes LLP and East Village 

Management Limited (see the first issue of ‘Building Safety – recent English case law’) for details of the 

Court of Appeal decision). Permission granted to appeal to the Supreme Court but only on the issue of 

whether a remediation contribution order can be made in relation to costs incurred before such orders were 

brought into force by the Building Safety Act 2022 (BSA).  

1.2 Adriatic Land 5 v Long Leaseholders at Hippersley Point (see the first issue of ‘Building Safety – recent 

English case law’ for details of the Court of Appeal decision). Permission granted to appeal to the Supreme 

Court but only on whether paragraph nine of Schedule 8 of the BSA precludes the recovery of legal or 

professional costs by way of service charge from leaseholders holding a qualifying lease where those costs 

were incurred before the BSA came into force.  

1.3 Supreme Court hearing scheduled for 18 November 2026. 
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2 Court of Appeal  

2.1 Almacantar Centre Point Nominee No.1 Ltd & Anor v Penelope de Walk & Ors (see first issue of 

‘Building Safety – recent English case law’) for details of the Upper Tribunal decision. 

2.2 Permission granted to appeal to Court of Appeal. Hearing scheduled in the Court of Appeal for 

15 October 2026. 

2.3 Crest Nicholson v Ardmore and others (see below) 

2.4 Permission granted to appeal to Court of Appeal. Hearing scheduled in the Court of Appeal.  In 

light of the Ardmore Group being placed in administration or applying for a moratorium it is not 

clear whether this will proceed. 

  

iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
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3 First Instance – Technology and Construction Court (other than building liability 

orders (BLOs) – for BLOs see section 4 below) 

3.1 Essendi UK Hotels 2 Ltd v London Property Co Ltd | Westlaw Edge UK 

3.1.1 This is important because it relates to a hotel and looks at the Regulatory Reform (Fire Safety) 

Order 2005. 

3.1.2 While specific to its facts, which included that there was no service charge payable, the Court 

held that as well as being in breach of the good condition covenant to rectify defective cladding. 

3.1.3 The landlord was also liable under the Regulatory Reform (Fire Safety) Order 2005 in that: 

(i) The landlord was a responsible person under the order who had control of the premises 

(ii)  Relevant persons (i.e. any person lawfully on the premises or who is in the immediate 

vicinity of the premises who is at risk from a fire on the premises) included hotel guests, 

hotel employees working at the hotel, anyone else visiting the hotel and anyone living 

or working at or vising any adjacent properties who “objectively, could be regarded as 

being at risk from a fire on the external parts”.   

3.1.4 It also held that cladding is a dangerous substance under Article 2 of the order. This imposes 

duties under Articles 9 and 12. Under Article 12 (2) the responsible person must, so far as is 

reasonably practicable, replace a dangerous substance, or the use of a dangerous substance, 

with a substance or process which either eliminates or reduces the risk to relevant persons.  

3.1.5 The hotel operator was entitled to an order for specific performance to remove the cladding 

within six months and replace with suitable alternative external cladding within 18 months. It was 

also successful in its claim for the losses it had suffered as a result of having to close the hotel 

in mid-2025. 

3.2 Into Nominee One Ltd & Anor v Study Group UK Ltd & Anor  

3.2.1 Into Nominee sought summary judgment against Study Group for unpaid rent.  

3.2.2 The lease relates to a purpose-built residential training school, consisting of two separate 

buildings, linked by a glazed corridor. One building is a five-storey building used for the purposes 

of teaching. The other is a four-storey building used for residential accommodation. Both are 

under 18 metres.  

3.2.3 Study Group argued frustration of the lease by reason of cladding defects and/or by legislation 

passed following the Grenfell Tower disaster. 

https://uk.westlaw.com/Document/IDE248DA060E911F1AE6DD772688D8FC3/View/FullText.html?navigationPath=Alert%2fv1%2flistNavigation%2fWestClipNext%2fi0a77ecdf0000019e9bc01c93fb17c0e6%3fppcid%3di0a77ee920000019e9bbfd55e40e65ca0%26transitionType%3dAlertsClip%26originationContext%3dSearch%2520Result%26contextData%3d%2528sc.AlertsClip%2529%26rank%3d3%26alertGuid%3di0a9f801e000001783697e3c55887ec3d&listSource=Alert&list=WestClipNext&rank=3&ppcid=i0a77ee920000019e9bbfd55e40e65ca0&originationContext=Search+Result&transitionType=AlertsClip&contextData=(sc.AlertsClip)&VR=3.0&RS=cblt1.0&alertGuid=i0a9f801e000001783697e3c55887ec3d&firstPage=true
https://www.bailii.org/ew/cases/EWHC/TCC/2026/1201.html
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3.2.4 The court accepted that there were serious and extensive fire safety defects. It was forecast that 

the works would take between 120 to 132 working weeks.  

3.2.5 It held that the lease was not frustrated, and summary judgment was granted. 

3.3 GS Woodland Court GP 1 Ltd v Anor v RGCM & Others. 

3.3.1 The dispute concerned alleged fire safety defects in student accommodation in Islington. The 

owner, Woodland, brought proceedings against seven defendants involved in its construction 

seeking damages arising from its allegedly defective design and construction.  

3.3.2 As the development is a Higher-risk Building (HRB), Woodland had to obtain approval from the 

Building Safety Regulator (BSR) before commencing any remedial works.  

3.3.3 By early March 2025, Woodland had set out a fire safety remediation scheme. Woodland 

submitted the scheme to the BSR on 30 June 2025, and the BSR took four months to reject the 

scheme. In the meantime, the trial was listed to start on 8 June 2026.  

3.3.4 Woodland applied to adjourn the trial. Some of the Defendants opposed the application, arguing 

that the trial should proceed as listed.  

3.3.5 The court determined that, whilst it would be unfair to insist that Woodland proceed to trial in 

respect of quantum, the issue of liability could be tried separately, without the need for the BSR 

to approve the remedial works. The court therefore rejected Woodland’s application to adjourn 

the trial in full and ordered that the trial on liability proceed in the existing trial window, 

commencing on 8 June 2026, with quantum to be determined in a second trial following BSR 

acceptance and subject to the judgment on liability. See Mills & Reeve article by Ben Hardiman 

and Faye Sanderson.  

3.4 Health and Safety Executive v Integritas Property Group Limited. 

3.4.1 In the first issue of ‘Building Safety – recent English case law’   reference was made to the fact 

that it was being reported that the BSR had obtained an injunction prohibiting a developer from 

seeking to sell or let a development for occupation before obtaining a building completion 

certificate (gateway 3).  That case is now reported as the Health and Safety Executive v 

Integritas Property Group Limited. 

  

https://www.bailii.org/ew/cases/EWHC/TCC/2026/351.html
https://www.mills-reeve.com/publications/technology-and-construction-court-s-approach-to-building-safety-regulator-delays/
https://www.mills-reeve.com/people/ben-hardiman/
https://www.mills-reeve.com/people/faye-sanderson/
file:///C:/Users/camg/Downloads/The%20Health%20and%20Safety%20Executive%20v%20Integritas%20Property%20Group%20(IPG)%20Ltd%20(1).pdf
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
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4 Building Liability Orders (BLOs) (Technology and Construction Court) 

4.1 Crest Nicholson Regeneration Limited and Others v Ardmore Construction Limited (in administration) and 

others. First judgment  and Second judgment.  

4.2 The first judgment dealt with the following: 

4.2.1 Anticipatory BLOs can be made. 

4.2.2 Adjudicator’s decisions can amount to “relevant liabilities”. It is a requirement that there is a 

relevant liability in order for a BLO to be made. There is no need for adjudication enforcement 

proceedings to have first been commenced before seeking a BLO.  

4.2.3 Confirmed BDW Trading Ltd v Ardmore Construction Limited (see first issue of ‘Building Safety 

– recent English case law’) that an adjudicator can decide a claim brought under the Defective 

Premises Act 1972 (where limitation can be extended for up to 30 years (looking backwards)); 

and  

4.2.4 See Mills & Reeve article  Welcome clarification on Building Liability Orders – Analysis of Crest 

Nicholson Regeneration Limited v Ardmore Construction Ltd & Ors – Neusha Mazaher and 

Alison Garrett. 

4.3 The second judgment: 

4.3.1 Refused permission to appeal to the Court of Appeal. 

4.3.2 Refused a stay of enforcement of the adjudicator’s decision; and 

(i) Made mention of an individual being “the common denominator across the Group.” 

4.4 However, Ardmore was granted permission to appeal by the Court of Appeal on 9 June 2026. Hearing is due 

before 1 October 2027.  However subsequent to the 9 June 2026 Ardmore group companies have either 

entered into administration or applied for a moratorium. The status of the appeal is not currently clear. 

  

https://d34xi2cisccwsg.cloudfront.net/2026-EWHC-789-TCC.pdf
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
https://www.mills-reeve.com/publications/welcome-clarification-on-building-liability-orders-analysis-of-crest-nicholson-regeneration-limited-v-ardmore-construction-ltd-ors/
https://www.mills-reeve.com/publications/welcome-clarification-on-building-liability-orders-analysis-of-crest-nicholson-regeneration-limited-v-ardmore-construction-ltd-ors/
https://www.mills-reeve.com/people/neusha-mazaher
https://www.mills-reeve.com/people/alison-garrett
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5 Remediation Contribution Orders (First-tier Tribunal (FTT)) 

5.1 Pieris House, High Street, Feltham (A2 Dominion South Limited v BDW Trading Limited) (2 April 2026).  

5.1.1 The issue was whether a four-storey building, under 11 metres high, with commercial units on 

the ground floor and flats in the three storeys above was in fact part of a relevant building due 

to it being structurally attached (or not structurally detached) to, and not capable of vertical 

division from, a building which was a relevant building because it met the requirement of being 

over 11 metres or five storeys with two or more residential units. The definition of a relevant 

building as set out at section 117 of the BSA requires, among other things, that the building be 

self-contained. 

5.1.2 The two buildings shared a common entrance at ground floor level and also shared services to 

such an extent that it was not possible to separate them without significant interruption. 

5.1.3 It was held that they could not be structurally detached and that the four-storey building was not 

self-contained. Both parts were therefore a relevant building.  

5.1.4 As a reminder, a relevant building is subject to many of the tenant protections set out at schedule 

8 of the BSA, remediation orders and remediation contribution orders can also be made in 

relation to such buildings. 

5.1.5 A separate point, which has been confirmed in other cases as well, is in relation to the 

explanatory notes to the BSA. Where such notes accompany a bill through Parliament, they can 

shed light on what Parliament intended. If such notes did not exist when the statute was passed, 

there is less reason to regard them as a guide to Parliament’s intention, although they may be 

of persuasive authority; they are comparable with academic writings. 

5.2 Hallings Wharf Studios, Channel Sea Road, - Secretary of state for Housing, Communities & Local 

Government v EDR Builders Limited and Hollybrook (UK) Limited.  

5.2.1 The Secretary of State had provided funding to the RTM company to rectify defects. 

5.2.2 By the time of the hearing, remedial works had been undertaken, and the cost was about £3.6 

million. The first respondent, who was the developer, was in liquidation. The second respondent 

was ‘associated’ with the first respondent. 

5.2.3 The second respondent objected to the making of a remediation contribution order on the basis 

that the remedial works were over-engineered and it was not therefore ‘just and equitable’ to 

make an order.  

5.2.4 It was held that the fact that the remediation could have been done more cheaply does not mean 

that it should be. Unless the works can be branded as unreasonable, it does not matter that an 

https://assets.publishing.service.gov.uk/media/69d8b429f09c8a1610d8d885/260402_Prelimary_Issue_Decision.pdf
https://acrobat.adobe.com/id/urn:aaid:sc:EU:4e160e98-f000-4e13-b933-ac9159cebe91
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alternative scheme might have satisfactorily addressed the fire safety risk at a lower cost. A 

remediation contribution order was made. 

5.2.5 The FTT, however, refused to include the litigation costs (the cost the Secretary of State had 

incurred in the FTT proceedings), which were in excess of £1 million. The FTT cast doubt on 

whether it could award such costs. 
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6 Remediation Contribution Orders (Upper Tribunal) 

6.1 Vista Tower, Stevenage (27 January 2026) – (see the FTT decision in the first issue of ‘Building Safety – 

recent English case law’). This was an appeal from the FTT decision. 

6.1.1 The appeal was based on four grounds: 

(i) Whether the FTT had jurisdiction to make respondents jointly and severally liable for a 

total sum. 

(ii) Whether the FTT wrongly imposed liability without proving each respondent participated 

in or benefitted from the developer.   

(iii) Whether a “building safety risk” must be an “intolerable risk” rather than any risk. This 

has been an issue in other cases. In the FTT it was held that the risk had to be a low 

risk. The Upper Tribunal held it was any risk. See cases remediation order cases below– 

Somerville Court and Canary Riverside, which have also concluded this; and  

(iv) Whether it was wrong to include the full costs of replacing the Type 1 external system. 

6.1.2 All grounds were rejected. 

6.1.3 See Mills & Reeve article Building Safety: Vista Tower appeal dismissed: Key guidance on 

remediation contributions orders | Mills & Reeve by Amy Johnson. 

6.1.4 Permission has been granted to appeal to the Court of Appeal. Hearing listed to be before 8 

March 2027. 

  

file:///C:/Users/camg/Downloads/Edgewater%20(Stevenage)%20Limited%20&%20Ors%20v%20Grey%20GR%20Limited%20Partnership%20-%5b2026%5d%20UKUT%2018%20(LC).pdf
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
https://www.mills-reeve.com/blogs/construction/february-2026/building-safety-vista-tower-appeal-dismissed-key-guidance-on-remediation-contributions-orders/
https://www.mills-reeve.com/blogs/construction/february-2026/building-safety-vista-tower-appeal-dismissed-key-guidance-on-remediation-contributions-orders/
https://www.mills-reeve.com/people/amy-johnson
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7 Remediation Orders (First-tier Tribunal- (FTT)) – referred to by how they are commonly known.  

7.1 Somerville Court, St Albans (9 April 2026). Remediation order made. Reached the same conclusion as the 

Upper Tribunal in Vista Tower (and the FTT in Canary Riverside – see below) that any risk is sufficient to 

amount to a building safety risk, a requirement for a relevant defect (which itself is a requirement for a 

remediation order) as referred to at section 120 of the BSA provided it is a risk to the safety of people in or 

about the building arising from the spread of fire or the collapse of the building or part of it.  As an aside in 

this case the relevant landlord was ordered to provide monthly reports to leaseholders. 

7.2 2-4 Leigham Court Road (8 April 2026). Variation of a remediation order made on 9 August 2023. The 

variation was allowed to extend completion of remediation works by nearly two years – from 19 September 

2025 to 29 July 2027. This was due to delays in obtaining building control approval from the Building 

Safety Regulator. It is also notable for its discussion of deemed rejection by the Building Safety Regulator 

under Section 55 of the Building (Higher-Risk Buildings Procedures) (England) Regulations 2023. 

7.3 Canary Riverside (27 January 2026). The applicant was the Secretary of State, and the respondents 

included Canary Riverside Estate Management Limited. For a Remediation Order to be made, there must 

be a “relevant defect,” the definition of which includes a requirement for a building safety risk. The issue 

was what is a building safety risk. It held that any risk of fire spread or structural collapse, however low is a 

building safety risk. They also said that historic compliance is not a defence. Defects must be assessed 

using current knowledge and as assessed at the date of the hearing rather than the Building Regulations in 

force at the time of construction. The Upper Tribunal in Vista Tower and the FTT in Somerville Court (see 

above) subsequently agreed as to what can amount to a risk. Click here for a blog by Lauren Michaelides. 

7.4 Bracken House, Manchester (13 June 2024 – but only published January 2026). The applicant was the 

Secretary of State. The buildings had fire safety defects. The landlord was prepared to agree to a 

remediation order but: a) wanted specified dates for compliance to be subject to extensions of time granted 

under the construction contracts or for another reason, up to a maximum extension of six months, and b) 

the orders to provide that the landlord could remedy defects by procuring its design and build contractor to 

carry out and complete agreed specification of works. The FTT did not agree to a) instead giving a date for 

compliance which incorporated a reasonable margin beyond the anticipated completion dates, following 

the Chocolate Box case (referred to in the first issue of ‘Building Safety – recent English case law’). In 

relation to b) it stated that the only party against whom an order can be made is the relevant landlord. No 

order could be made against the contractor.  

7.5 Millroyd Mill, Huddersfield Road, Brighouse, West Yorkshire  (4 November 2024 – but only published 13 

January 2026). In this case remedial works had started. The landlord initially focussed on the motivation of 

the applicants in seeking a remediation order, although its counsel conceded that that was not a 

determinant factor and focussed on fact that the landlord was doing all they could to remediate the defects. 

The FTT said that the landlord was still responsible for the defects and repeated that the test is not one of 

necessity, pointing out that the FTT had on several occasions in the past said that it was appropriate to 

https://assets.publishing.service.gov.uk/media/69d7858847eb6fd98375fa05/Somerville_Court.pdf
https://assets.publishing.service.gov.uk/media/69c3c6a3cdfd19de13d0f577/260324_-_Combined_Decision_and_Variation_Order.pdf
https://assets.publishing.service.gov.uk/media/6968cbeb6958e5645144b08e/260106_J_Vance_Canary_Riverside_BSA_BSB_Decision.pdf
https://www.mills-reeve.com/blogs/construction/january-2026/remediation-orders-what-does-relevant-defect-mean/
https://www.mills-reeve.com/people/lauren-michaelides
https://assets.publishing.service.gov.uk/media/666acf73673d4d30f3372dba/MAN-00DA-HYI-2023-0012___0016_Fearn_Island___Bracken_House.pdf
iwl:dms=cloudimanage.com&&lib=CLIENTDMS&&num=764919534&&ver=2&&latest=1
https://assets.publishing.service.gov.uk/media/67f7ad6745705eb1a1513ec8/Millroyd_Mill__-_Decision_4.11.24.pdf
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make a remediation order to provide reassurance to leaseholders that works will be done within 

reasonable timescales.  A remediation order was therefore made which the FTT felt gave a generous 

period of time for the works to be completed. It did say an application for further time could be sought if 

needed. 

7.6 There are two reported decisions on Cypress Point. 

7.6.1 The first Cypress Point decision dealt with the following: 

(i) A remediation order and a remediation contribution order both made on 29 July 2024 

but only reported on 12 January 2026.  

(ii) There were fire safety issues in the building namely: 

(A) Defective external timber cladding; 

(B) Individual balconies; and 

(C) Certain timber issues in communal areas. 

(iii) Grant funding was applied for and granted for the defective external timber cladding 

but not for the other defects. 

(iv) Works to the cladding and the individual balconies (but not the timber in the communal 

areas) went ahead.  

(v) For the works to the individual balconies, a service charge on the leaseholders of the 

flats was levied.  

(vi) The work was undertaken prior to the Building Safety Act coming into force in June 

2022. 

Remediation Order 

(A) The remediation order was sought in relation to the timber issues in the 

communal areas. By the time of the hearing funding had become available for 

this and contractors and consultants had been selected for the work, but there 

was no start date. The landlord was unwilling to self-fund and opposed the 

grant of a remediation order because it did not know when full grant funding 

would be available and did not have the means to remedy without funding.   

(B) The FTT stated, “the policy underlying the BSA is clear: the costs of 

remediating relevant defects should fall primarily on those who are 

responsible for them.” Responsibility is not synonymous with fault.  

https://assets.publishing.service.gov.uk/media/67f7859d90615dd92bc90e35/Cypress_Point_Leeds_-_Decision.pdf
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(C) The landlord also said a remediation order was not necessary as grant 

funding would be available. The FTT said the test was not one of necessity 

and that on previous occasions remediation orders had been made to provide 

reassurance to leaseholders that work would be done within reasonable 

timescales.  

(D) An order was made which included provision that either party could apply to 

extend time for compliance. 

Remediation Contribution Order 

(A) In relation to the application for a remediation contribution order, this was 

sought by the leaseholders in relation to monies paid by them by way of a 

service charge for work to the individual balconies.  

(B) Flat leases were drafted to include the balconies which meant the 

leaseholders, not the landlord covenanted to repair and maintain the 

balconies. Nevertheless, the FTT decided that a remediation contribution 

order could still be made and held that these were costs incurred in remedying 

a relevant defect and that it was just and equitable to do so (despite the 

covenant and the fact that no grant funding was available and also despite the 

service charge having being paid over before the BSA came into force). 

7.6.2 The second Cypress decision was decided in October 2025 (but not reported until January 2026) 

and relates to the variation of the remediation order referred to above, to extend time for 

compliance (by just under 18 months).  Defects had been required to be remedied by 31 July 

2025. On 5 June 2025, the landlord lodged an application to extend the completion date citing 

the practical realities of design, tendering and contractor preparation. The leaseholders 

objected. A variation of the original order was allowed – the FTT seeming to accept that its 

original order had been overly optimistic, citing among other things the Gateway 2 BSR delays, 

to extend time to 31 December 2026. This extension was made subject to conditions - there is 

an express requirement for regular, clear update dates to the leaseholders. See our blog on this. 

Link here by Lauren Michaelides. 

7.7 Block P, Wotton court, London. Decision 19 December 2025 (published 6 January 2026). 

7.7.1 This case is about structural issues rather than fire. 

7.7.2 A reminder that a “relevant defect” is a defect which causes a building safety risk. A building 

safety risk is not just a risk to the safety of people in or about a building arising from the spread 

of fire but can also be such a risk from the collapse of the building or any part of it. 

https://assets.publishing.service.gov.uk/media/695ff209027e0aa1765a5b07/251013__--__Decision-13_10_2025_12_12.pdf
https://www.mills-reeve.com/blogs/construction/january-2026/cypress-point-first-tier-tribunal-extends-remediation-order-deadlines-what-the-decision-means-for-leaseholders-and-landlords/
https://www.mills-reeve.com/people/lauren-michaelides
https://assets.publishing.service.gov.uk/media/69467aeb72075a1d4a5089a7/251219_J_Sheftel_Wotton_Court_Decision.pdf
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7.7.3 On Saturday 10 May 2025 the occupants of Block P had to vacate at short notice. It was said 

that the supporting pillars at the south facing elevation had cracks as well as the balcony above.  

7.7.4 As part of the temporary solution, steels needed to be installed. FirstPort said they had not been 

able to obtain licences from two flat occupiers which meant they could not undertake the 

temporary solution. The occupiers were concerned how the works would be carried out. 

Although FirstPort claimed that they were entitled to go into the flats and carry out the works 

anyway under the terms of the leases, FirstPort asked for the relevant leaseholders to be joined 

into the proceedings. The FTT said that they had no power to make an order against 

leaseholders of the flats and could not require them to give access. Nor could they require them 

to complete or force them to enter into any agreement or licence re rights to access. The FTT 

was clear that such a matter was for the county court, not the FTT. FirstPort’s concern was that 

without such an order, any remediation order against it would require it to do something it could 

not do. However, the FTT held that under the terms of section 123 of the BSA it should make a 

remediation order. It made the point that the order was that the defects should be remedied, not 

how they were to be remedied. The remediation order required the works to be remedied by 30 

September 2026 (i.e. they were given nine months). 

7.8 Ridley House (November 2025 – reissued 12 January 2026). Remediation order terms agreed There 

remained a question over whether there were defects in the outer calcium silicate boarding. The remediation 

order provided for further inspections and reports and for the parties to be able to return to the FTT for a 

further order, if necessary.  

  

https://assets.publishing.service.gov.uk/media/69e61ac284ac36aaf2cc92d5/BIR_00CN_BSA_2024_0601.pdf
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8 Other – First-tier Tribunal (FTT) relevant decisions 

8.1 Stratford Village Property Holdings Limited and another v East Village Management Limited (29 January 

2026). 

8.1.1 This is the first judgment directly examining regulation 3 (“Regulation 3”) of the snappily named 

Building Safety (Leaseholder Protections) (Information) etc Regulations 2022.  

8.1.2 The case concerned Regulation 3 notices served by East Village Management Ltd (“EVM”) on 

Stratford Village Property Holdings No.1 Ltd and No.2 Ltd (“SVPH”). The Tribunal was asked to 

decide a number of specific issues relating to (i) its jurisdiction to determine the validity of the 

notices; (ii) the interrelation between Regulation 3 and the recoverability of remediation costs 

from leaseholders; and (iii) the recoverability of costs incurred before Regulation 3 came into 

force on 21 July 2022 and of future or contingent costs. 

8.1.3 The Tribunal held that it did have jurisdiction to deal with questions of validity. It had to be able 

to decide “all matters” necessary to determine liability under Regulation 3 to give effect to the 

policy of the BSA. Requiring parties to issue separate County Court proceedings would 

contradict the statutory objective of the BSA - speed and simplicity. The short 30-day appeal 

period for Regulation 3 also reinforced Parliament’s intention for all issues to be resolved under 

one roof.   

8.1.4 EVML was in receipt of Building Safety Fund funding under which it had agreed not to seek to 

recover the remediation costs from leaseholders. SVPH argued that because this meant that 

EVML could not recover costs from leaseholders solely because of the BSA Schedule 8 

protections, Regulation 3 was not engaged. Probably unsurprisingly, the Tribunal did not agree. 

The relevant test requires consideration only of Schedule 8, and not of separate arrangements. 

The simple question is whether, without Schedule 8, the costs would have been recoverable 

under the lease as a service charge. 

8.1.5 Finally, the Tribunal held that retrospective pre-July 2022 costs were recoverable but contingent 

/ future costs were not. The recovery of pre-July 2022 costs goes to the very purpose of the 

BSA, which is aimed at addressing historic building safety defects that have only come to light 

in recent years. 

8.1.6 Permission to appeal has been given in relation to the Schedule 8 point and retrospectivity and 

it will be interesting to see whether the Upper Tribunal takes a different view.  

 

 

https://assets.publishing.service.gov.uk/media/698367e720fe1bb69ac24411/260129_J_McGrath_Regulation_3_Decision_corrected.pdf
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